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 We are pleased to offer this testimony to the Senate Transportation Committee on 

behalf of NUCA of Pennsylvania, a trade association primarily representing contractors, 

subcontractors, and suppliers performing work on utility and highway construction projects 

in Pennsylvania.  Our contractor members frequently perform work within the public right-of-

way, and may work for a variety of public and private owners, including performing projects 

for PennDOT, the PA Turnpike Commission, municipalities, municipal authorities, or for 

utility firms themselves.  A typical project for one of our contractor members might include 

the replacement of a sanitary sewer system for a municipal authority located within the 

public right-of-way, which may involve the need to relocate other lines within the same 

trench or relocation of the aerial lines within the Project limits.  Many such projects also 

involve pavement restoration work.  Many of our members also perform paving and bridge 

construction on PennDOT highway construction projects and/or may work directly for a 

utility company as their private contractor that performs the utility relocation work on such 

projects.  Thus, our members are sensitive to the issues faced by all sides on this issue.   

 Offering testimony on behalf of NUCA today will be two of our members.  First, 

James Kutz, a construction and procurement attorney with the Harrisburg law firm of 

McNees Wallace & Nurick LLC, an associate member of NUCA, will address the Committee 

regarding how delays in the relocation of a utility's facilities located within the public right-of-

way impacts state road, bridge, and utility construction projects on which our members 
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work, and his testimony will also include a discussion of potential solutions to help minimize 

such delays, and to reduce the costs of such delays to the taxpayers when they do occur.  

NUCA will also offer testimony from Bruce Hottle, President of Eagle Concrete Products, 

Inc., a long time NUCA contractor member from Somerset, Pennsylvania, which supplies 

products and performs work on many public projects.  Mr. Hottle will offer testimony on the 

impacts of project delays to not only NUCA's member firms, but on the employees of our 

member firms as well.  While we are aware that others testifying today may address delays 

which may occur prior to construction, our focus will be on delays to transportation projects 

after the Notice to Proceed is issued.  Also, while many issues can delay construction 

projects, our testimony will focus on the issue of utility related delays to highway and bridge 

projects.  These delays usually arise out of two things:  (1) mismarked or undisclosed utility 

lines, or (2) delays by utility firms in relocating facilities that must be moved to allow 

construction to proceed. 

 As this Committee considers testimony today regarding any possible legislative 

action to address the issue of delays in the delivery of highway and bridge projects, our 

industry would like to offer input on three primary concerns:  (1) taking steps to prevent as 

many utility relocation delays as possible, and to minimize the impact of the relocation 

delays that do occur; (2) taking steps to ensure that contractors are fully compensated in 

the event delays to projects occur through no fault of their own; and (3) continue to take all 

steps to ensure the safety and well being of our employees, including not allowing concerns 

over delayed construction projects to impact the safety of our employees, and to minimize 

the job shutdowns and possible layoffs necessary when projects are suspended due to 

lengthy delays in relocating utility structures or other project delays. 
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Factors Which Contribute to Utility Delays on Highway and Bridge Projects 

 Before discussing the problem of delays in the delivery of road and bridge projects, it 

is important to note that the vast majority of such projects finish on time.  It is also important 

to keep in mind that when thousands of contracts involving billions of dollars of construction 

are entered into each year, not every job will go as planned.  This is a problem that will 

never be completely solved, but it is certainly helpful to discuss potential legislative 

solutions to minimize the problem.   

 We would also note that this is not a new problem.  For example, we are aware of 

studies done by various government entities, including a study by the United States General 

Accounting Office (GAO) regarding the impact of utility relocations on highway and bridge 

projects completed in the late 1990's.  That study addresses many of the same issues that 

this Committee is currently confronting (i.e. that utility delays affect the completion of 

highway and bridge projects, and that states have mechanisms in place to pay contractors 

in the event of such delays).  Interestingly, with respect to "mitigation methods" used to 

reduce the utility delay issue, the GAO report studied the various methods that states used 

to attempt to encourage or compel utility companies to relocate utilities for federal highway 

and bridge projects in a timely manner.  The study found that forty-one states attempted to 

resolve the utility relocation problem through early planning and coordination, that seven 

states utilized monetary penalties for the untimely location of utilities, and that three states 

used monetary incentives to pay utilities for finishing in a timely manner. 

 We are also aware of prior attempts made by both PennDOT and the Public Utility 

Commission to alert utility companies as to their duties to relocate facilities.  Attached 

hereto as Exhibit A are two letters from 2002, one from The Secretary of Transportation, 

and one from the Secretary of the PUC, which highlights the difficulty that both public 

owners and contractors incur in the event utility facilities are not timely relocated during 
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construction projects.  Clearly, this is an issue that has impacted highway projects for some 

time. 

 To attempt to solve the problem of utility relocation delays and their impact on public 

highway and bridge projects, it is critical to fully understand the magnitude of the issue this 

Committee is attempting to solve.  The overriding problem is that virtually every highway, 

bridge, and utility relocation project in Pennsylvania, which total billions of dollars of 

construction each year, necessarily requires the relocation, (either temporarily or 

permanently), of existing utilities located within or immediately adjacent to a public right-of-

way.  The very nature of relocating utilities is complex, time consuming, and expensive, and 

most projects will involve the coordination of multiple parties who are not a party to the 

contract.  Other complicating factors include:   

1) Given the age of some of the utility infrastructure located underground, the exact 

location of existing underground facilities is often unclear, thus making design 

and construction of highway and bridge projects that much harder;  

2) Whether the utility facilities are underground or overhead, the utility relocation 

process is often "linear" in nature, meaning that one utility company often must 

complete its work before another firm can begin, thus necessarily extending the 

project time;  

3) Construction projects are delayed by a number of factors, including weather, 

unforeseen site conditions, slow production, delays in submittal reviews, and a 

number of other factors which are unrelated to utility relocation, and those project 

delays will impact the scheduling of the crews necessary to move the utility lines; 

4) The crews required to relocate utilities are specialized, and may not necessarily 

be readily available when the contractor on a particular highway or bridge project 

is ready for the crew to perform the needed work.  These specialized crews may 
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be unavailable for a number of reasons, including, for example, emergency 

situations that the utility crews might be addressing, a decision by the utility firm 

to prioritize customer work over highway relocation work, the availability of man 

power during certain times of the year, or for a number of other reasons; 

5) When working for a public owner, contractors have no privity of contract with the 

utility companies responsible for relocating the utility lines, and thus there is a 

limit to the leverage that contractors have in attempting to coordinate the work of 

multiple utilities who must move their facilities for the highway project to proceed; 

6) As this construction proceeds, and contractors find that existing utilities were 

either mismarked or not disclosed on the plans, there is often a need to redesign 

the utility infrastructure work during the project, and thus work on the project may 

be halted while redesign occurs;  

7) Many underground utility facilities are aging, and while a traffic pattern is in place 

and the trenches are open, etc., it is often prudent to spend the time and money 

to replace those facilities at the same time as a road or bridge project.  That often 

minimizes the impact to the public but may have the appearance of making the 

job last longer;  

8) The relocation of multiple utilities within a tight project site requires significant 

coordination of many parties.  Contractors are not always perfect in coordinating 

such efforts, which may result in delays.  Additionally, not every public owner has 

the resources or technical capabilities that PennDOT or the Turnpike 

Commission may have, and thus local jobs may be more prone to such delays; 

and 
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9) When multiple utilities must be moved, a delay by one will impact the schedule of 

another, and thus crews which were scheduled for one project may be moved to 

another job, and may not be available right away when the project is ready. 

 Another issue which can result in delayed delivery of highway and bridge projects 

due to utility delays is that for many reasons, jobs may be put out to bid without fully 

investigating or understanding how the existing utilities and the relocation of those utilities 

will impact construction.  For example, a job may be put out to bid before all utility 

coordination takes place in order to maximize available funding, because of emergency 

situations which necessitate a quick bid process, because of public or political pressure to 

break ground on a certain project by a certain time, or because there is a need to construct 

one project in advance of a second project. 

 Another issue that contributes to utility delays is that road construction contracts 

requiring utility relocation sometimes utilize unrealistic schedules for contract completion or 

the completion of the utility work itself.  If multiple utilities are required to move their facilities 

within the same area on a tight construction site, contractors are better able to manage their 

work forces if a realistic timeframe is built into the job for each utility to mobilize, complete 

their work, and then demobilize so the next utility can follow behind with its work.  

Unrealistic schedules make it more difficult for contractors to coordinate the work of multiple 

parties.  Please note, however, that utilizing more realistic schedules may ultimately not 

result in "quicker projects," but those jobs with more realistic schedules would be more cost 

effective because it would allow contractors to plan their crews more efficiently, provide 

better bids, and minimize layoffs.  Finally, while we recognize the difficulty that design 

professionals face in relocating and identifying existing utilities on the drawings, we are 

aware of instances where a more detailed investigation before the project was put out for 
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bid, either by the owner or one of its consultants, would have resulted in more thorough 

plans and fewer delays during construction. 

 
Cost Impacts of Utility Delays to Contractors 

 As this Committee considers the issue of how utility delays impact construction 

projects, it is critical to understand the full cost impact on utility contractors and their 

employees of project delays, particularly when a full or partial shutdown is required.  When 

delays of any sort occur on a construction project, there is a significant cost to the 

contractor.  Some examples of the types of costs that contractors incur on a daily basis in 

the event of a project delay are such things as:  (1) extended field overhead; (2) idle labor 

and equipment; (3) equipment demobilizations and remobilizations; (4) extended costs for 

maintenance and protection of traffic items; (5) construction inefficiency costs for having to 

work around an area of the project on which work cannot be performed; (6) pushing work 

into unfavorable weather; (7) delaying work into another year resulting in escalation 

expenses; (8) added bonding and insurance costs; and (9) extended or unabsorbed home 

office overhead.  These costs are borne not only by prime contractors, but by 

subcontractors and suppliers as well.   

 Once an extensive delay occurs, it is also virtually impossible for a contractor to be 

made whole.  This is particularly true depending on how the contract attempts to assign the 

risk of delays for various items, including the relocation of utilities.  The problem is 

exacerbated when the delay is of an uncertain duration, particularly in situations where 

repeated promises are made and the contractor must have work forces on standby so that it 

can resume work as soon as the utility delay is over.  This situation invariably results in 

disputes, as the public owner is frustrated by the delays of a third party, and as the 

contractor must wait patiently (while incurring costs) to proceed with completing a project 
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which was impacted through delays which are no fault of its own.  This results in a dispute 

over how to compensate the contractor for the delay.  It also involves extensive 

administrative costs for recordkeeping and scheduling.  The contractor is often forced to 

front the costs and hope it can get paid for some or most of its costs, and public owners 

frequently object to paying for all claimed costs.  Thus, while there are risk shifting clauses 

which theoretically protect contractors for utility delays, as a practical matter, getting paid for 

all costs is extremely difficult.   

 Finally, we also recognize that contractors are not the only entities harmed by utility 

relocation delays, as the public owners themselves also have inspection costs and other 

delay related costs in the event the project is delayed by a third party.  We also recognize 

that there is often an inconvenience to the traveling public and to affected business owners 

when projects extend beyond their anticipated completion date.  Reducing the impact of 

utility delays will help reduce all of these costs. 

 
Safeguards Already in Place 

 Before discussing possible solutions to the utility delay problem to consider, we must 

also first recognize what is already in place to mitigate the impact of the problem.  First, 

Pennsylvania already has in place the Underground Utility Line Protection Act, known as 

the Pennsylvania One Call Law, 73 P.S. §§ 176-186, which places the responsibility on all 

parties, including the facility owner, the project owner, the designer, and the contractor, to 

locate existing facilities in the right-of-way which may be impacted by construction, and to 

take the necessary steps to ensure that such lines are not hit during construction.  We 

believe that some modifications to the One Call Act may help mitigate the impact of the 

delays which have given rise to this hearing.   
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 Second, there are many steps that are taken by multiple parties during the design 

stage of any highway bridge or utility infrastructure project to help minimize the impact of 

utility delays.  PennDOT itself devotes a significant portion of its Design Manual to 

addressing utility issues in the project plans.  Part Five of PennDOT's Design Manual 

("DM") deals exclusively with utility relocation.  For every project that is designed for 

PennDOT, or on which DM Part 5 is applicable, there are extensive steps that are required 

of design professionals, both during preliminary design and final design, to not only identify 

existing utilities, but to provide engineering for how they are to be relocated during 

construction.  As DM Part 5 indicates, every PennDOT project requires "utility clearances, 

usually in the form of the preparation of a utility clearance form D-419, which is not to be 

completed until all acceptable written arrangements are received from utility companies 

located on the highway project."  Such utility clearance certification must be issued prior to 

project advertisement.  These are just a few of the safeguards within PennDOT's Design 

Manual that attempt to make sure that utility relocation does not impact highway projects. 

 One other interesting portion of PennDOT's Design Manual identifies the concept of 

"subsurface utility engineering" ("SUE") as part of the identification process for existing 

utilities.  SUE is defined as "an engineering process that utilizes new and existing 

technologies to accurately identify, characterize, and map underground utilities early in 

development of a project or in certain cases during construction."  DM Part 5 then notes that 

there are many different methods of gathering data regarding underground utilities, which 

require varying levels of efforts.  The Design Manual sets forth four "quality levels" of 

obtaining underground utility data, which include Quality Level D (review of existing records 

and verbal recollection), Quality Level C (surveying and plotting visible above-ground 

features), Quality Level B (subsurface geophysical technology to identify the existence and 

horizontal position of subsurface utilities), and Quality Level A (non destructive excavation 
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methods to determine precise horizontal positions of sub surface utilities).  As the Design 

Manual notes, the accuracy and reliability of underground information increases from quality 

level D to quality level A, but the cost of obtaining utility data also increase from quality level 

D to quality level A.  Thus, not all SUE measures are used on every project.  Rather, 

Section 6.3 of DM Part 5 directs how and why to use SUE, and provides a method to 

determine a "utility impact rating" to determine what level of Quality utility investigation is 

going to take place prior to advertising the Project for bids.  Section 6.2(b)(1) lists nine 

categories of costs that can be reduced or eliminated through the use of SUE, including 

utility relocation costs, utility damage costs, emergency restoration costs, traffic delay costs, 

business impact costs, user service costs, environmental impact costs, information 

gathering and verification costs, and legal-litigation costs.  Notwithstanding all of the 

possible methods of performing pre-bid determinations of the existence of utilities, the use 

of the most reliable methods of obtaining utility data is sporadic, primarily due to either the 

prohibitive of costs involved in such investigation, or due to circumstances which render 

several methods non-practical.  While even the use of the highest Quality level of SUE will 

not solve the issue of timely relocation of utilities, the increased use of such methods could 

at least reduce the number of delays due to unforeseen utilities. 

 Similarly, even on projects which may not rely on PennDOT's design manual, design 

professionals frequently develop well thought out plans with sequences for utility 

construction which identify the utility work that can occur prior to the highway or bridge 

project, and what work can be done concurrently with the project.  Additionally, there are 

many discussions between public owners, designers, and utility companies during the 

design stage before specifications are placed into a construction contract that identify, for 

example, the utility facilities that are to be moved and the estimated time that it will take to 

relocate the facility.   
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 The extensive work in the design phase of a public project often results in 

construction specifications which dictate how utility relocation work is going to be 

performed.  For example, in their contracts, PennDOT lists all utility companies or local 

authorities that may be affected by the placement, replacement, relocation, adjustment or 

reconstruction of utility facilities during construction, and separates them into six categories.  

These categories include:   

 (1) Prior – to be completed before Notice to Proceed; 

 (2) Restrictive – to be completed by utilities before operating without restriction; 

(3) Concurrent – utility work which is simultaneous with, but not restricting 

construction operations; 

(4) Coordinated – utility work which must be phased with specific construction 

operations; 

(5) Not Affected – facilities in the construction area which are not anticipated to be 

affected by the project work; and 

(6) Incorporated – utility relocation work to be incorporated into the prime highway 

construction contract.   

In addition to separating all of the utility structures on a highway project in these six 

categories, PennDOT also asks utility firms to identify all conditions affecting the utility's 

ability to perform a certain type of relocation work (such as certain days of the week, times 

of the year, etc.) and also asks all utilities to provide an estimated time which it will take to 

complete the work in question.  Contact information for each utility and municipality/ 

municipal authority is also included.  These contract provisions provide an example of 

safeguards that are already in place to minimize utility delays on state highway and bridge 

projects, and demonstrate the level of effort that all stakeholders on this issue undertake to 

assure projects run smoothly. 
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 Third, on most public projects, significant steps are taken after project award and 

prior to construction proceeding to minimize the impact of the utility delays.  Utility 

companies are asked to attend coordination meetings held between the contractor and the 

public owner to make sure that the utility relocation process is handled as seamlessly as 

possible.  Utility firms spend considerable resources to attempt to minimize delays.  Thus, 

while utility delays can delay road and bridge projects, significant efforts are expended to 

make sure that does not occur. 

 Finally, many public contracts already contain significant protections to attempt to 

make sure contractors should be paid for the impacted utility delays.  For example, 

PennDOT's Form 408 Specifications contain two separate provisions which address this 

issue.  Those provisions are attached as Exhibits B and C hereto.  One provision is found at 

Section 110.02 of the Form 408 Specifications, and that section indicates that contractor will 

be paid in the event of differing site conditions, which include conditions which are 

encountered in the field which were different than what was represented in the drawings.  

An undisclosed and/or mismarked utility line would be examples of a differing site condition.  

With respect to delays in utility relocation, PennDOT's Form 408 Specifications include a 

section (Section 105.06) which specifically contemplates that a contractor will be paid its 

costs incurred in the event that a delay by a utility company in relocating its facilities delays 

the critical path of the project.  The purpose of these provisions is to place the risk of such 

losses on the party which is most able to control the risk.  By placing such clauses in 

contracts, public owners bear the benefit of contractors not putting contingencies in their 

bids for such situations, only to have those unforeseen contingencies not occur.  While 

there may be disputes about the amount of compensation a contractor should be paid in the 

event of a utility delay, liability for such costs should not be in dispute.  Thus, there are 

many safeguards already in place to both attempt to limit utility delays which may impact 
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highway and bridge projects, and which provide mechanisms to compensate contractors for 

such delays.  

 
Impact on Employees of Utility Contractors 

 As this Committee considers the impact of utility delays, one other factor we would 

like to stress is that any time a construction project is significantly delayed, whether it be for 

utility delays or some other reason, and particularly if there is a project shutdown, there is 

an adverse impact on the employees of our member firms as well.  By its very nature, 

certain aspects of highway and bridge construction is seasonal because it is weather 

sensitive.  As such, it is not unusual for layoffs to occur during winter months.  However, 

that fact makes it even more troubling when projects are shut down in good construction 

weather for extended periods of time due to utility delays, as contractors may not have other 

projects to which to move its crews.  That can result not only in layoffs, but in potentially a 

loss of employees if work is not available. 

 As a final note, we want to emphasize that while the timely completion of highway 

projects is obviously a paramount concern, that we do not sacrifice speed for safety.  The 

One Call Law was put into effect largely to protect the employees of contractors and utility 

firms such that catastrophes do not occur.  Thus, as we discuss various ways of increasing 

the speed of delivery of highway and bridge projects, we want to make sure that safety is 

not compromised. 

 
Potential Solutions for Utility Delays on Highway and Bridge Projects 

 
 As this Committee considers what, if any, legislative action is appropriate to mitigate 

the impacts of delays on road and bridge projects, we believe it is important to note that not 

every contract dispute or delay can be solved through legislation, and regardless of any 

action the General Assembly make take on this issue, delays to public projects will still 
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occur, and disputes on those projects will still arise.  All parties to public contracts, and all 

third parties involved in any way with a highway construction project, including utilities, other 

government agencies, etc., can seek to improve their administrative and contracting 

processes to mitigate delays to these projects.  For example, paying more attention to 

issues such as more realistic scheduling, better coordination, and better contract 

communication can help mitigate delays to highway projects.  Additionally, just by holding 

hearings such as the one today, hopefully we can create a heightened awareness of the 

impacts of utility related delays not only to contractors, but also to the government agency 

letting the contract and to business owners located within or near a work zone. 

 We are also mindful that whatever legislative solutions are considered will likely 

create additional contractual and financial risks to one or more of the stakeholders in this 

issue.  The cost of those risks will undoubtedly have to be passed on to ratepayers, 

taxpayers, or customers.  Thus, while we are offering several potential legislative solutions 

for your consideration, we are presenting them from the perspective of utility contractors 

who work on highway projects and their employees, and we are presenting those possible 

solutions which we believe will have the greatest impact on minimizing the problem of utility 

related delays in the delivery of highway and bridge projects. 

 We respectfully submit that there are four areas for possible legislative action that 

this Committee should consider.  As requested, these four suggestions are set forth in bullet 

point form at the end of this testimony.  The first two suggested steps focus on developing 

new statutory requirements that create financial penalties or potential liability on those with 

the greatest ability to minimize utility delays on highway projects if there are "at fault" delays 

which impact projects.  Such potential liability is likely the most effective way to stop delays 

from occurring in the first instance.  The third suggestion, which is an alternative or to be 

used in conjunction with the first two suggestions, is that the General Assembly could create 
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financial incentives for the utility firms to move more quickly.  The final suggested change is 

to mandate certain provisions be added to every public contract, including "risk allocation" 

language in all public contracts that recognizes that delays on projects will happen, but 

assures that contractors and their employees are protected from financial harm when utility 

delays occur.   

 First, we believe this Committee should consider recommending changes to expand 

the scope of the Pennsylvania One Call Act to place additional responsibilities on the 

Project Owner, the Facility Owner, and the Design Professional, to reduce or eliminate 

delays in relocating utility facilities located within the public right-of-way.  As you are aware, 

the current focus of the PA One Call Law is to protect the public health and safety of all 

those on or near construction projects by preventing excavation or demolition work from 

damaging underground lines during construction.  The One Call Law places the onus of 

preventing such damage and accidents on all parties, including the owner, facility owner, 

designer, and excavator.  Under the law, all four entities must take the necessary steps to 

locate all utility lines that may be impacted by a project, and to make sure that those lines 

are not damaged.  The law also establishes a One Call System through which notice of any 

utility work is to be provided and through which the marking of all facilities by the affected 

utilities is to occur in advance of construction.  However, the One Call Law could go much 

further. 

 For example, Section 6.1 of the One Call Law identifies the responsibility of the 

Project Owner, and one of the stated duties of the Project Owner is to "utilize sufficient 

quality levels of subsurface utility engineering or other similar techniques whenever 

practicable to properly determine the existence and positions of underground facilities when 

designing known complex projects having an estimated cost of Four Hundred Thousand 

Dollars ($400,000.00) or more."  This section also prohibits Project Owners from releasing 
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to bid or construction any project until after final design is completed, and to furnish 

pertinent data obtained through subsurface utility engineering to the One Call System.  

These Owner responsibilities could easily be expanded to create a statutory duty to also 

take sufficient steps to allow for the timely and satisfactory relocation of utility facilities 

located within the right-of-way in which the project is being constructed.  These duties could 

include, for example, the duty to allow sufficient time for such relocation to occur, to develop 

reasonable construction schedules for utility relocation, to contact utilities directly to obtain 

proposed schedules for relocation, etc.  While much of this is already occurring, creating a 

statutory duty to do so may highlight the importance of these actions, particularly to those 

public owners which do not have large statewide construction programs.   

 The duties of both the Utility Facility Owners and the Design Professionals in the 

One Call Act could also be expanded to address potential utility relocation delays as well.  

Section 4 of the One Call Act addresses the responsibilities of a Designer, and while this 

Section requires designers to make a "reasonable effort" to prepare construction drawings 

to avoid damage and to minimize interference with the facility owner's facilities, it also 

indicates that a designer shall be deemed to have met the obligations under the Act if it 

merely calls the One Call System and can demonstrate proof of that communication.  This 

Section also indicates that a Designer who complies with the terms of the Act, and which is 

not otherwise negligent shall not be subject to liability or incur any obligation to Facility 

Owners, operators, owners, or other persons who sustain injury as a result of the 

excavation or demolition planning work of the designer.  Respectfully, this Section should 

be reevaluated in light of the concerns regarding both utility relocation delays and 

unforeseen utilities that this Committee is addressing.  A public owner and its design 

professional should certainly be in position to know what is located beneath the right-of-way 

that the public owner controls.  Historical information can be reviewed, field investigations 
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can be conducted, and prior construction contracts within the same work zone can be 

evaluated to determine what utility conflicts exist.  Mandating these steps by statute could 

help create better utility information in plans.  Requiring a more thorough pre-bid study 

would likely mitigate at least some of the utility delay issues which impact highway projects. 

 Similarly, like public Owners, Designers who have a role in developing project 

scheduling specifications, sequencing, etc. should also be charged with the duty to allow a 

reasonable time for utility relocation to take place during construction, and to perform a 

constructability review as it relates to utility relocation.  Such steps will obviously create an 

additional layer of risk for design professionals, and will add a layer of cost to conduct 

additional design reviews that will increase the cost of public projects.  However, such steps 

could certainly help minimize the delays on highway and bridge projects once the Notice to 

Proceed is issued, 

 Finally, the responsibilities of the Facility Owners, as that term is defined in the One 

Call Law, should also be reevaluated, as the utilities themselves are in the best position to 

be aware of the location of their existing facilities, and are also obviously in the best position 

to timely perform the location of their facilities as it relates to highway and bridge projects.  

Once again, the One Call Law focuses on the marking of utility lines prudently so that they 

are not hit during construction.  The One Call Law could be amended to mandate that utility 

companies not only provide a reasonable schedule for relocating their facilities within the 

public right-of-way, but could also include financial penalties or liability if the promised dates 

are not reasonably met.  These penalties could be in the form of liquidated damages or 

liability for any delay costs paid to the contractor.  Obviously, such financial penalties would 

create an additional burden on utility companies to, for example, hire more crews.  The 

costs of those crews may well be passed on to ratepayers.  However, such financial 

penalties placed on the entity which is best able to control when the relocation work is 
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performed is likely the best way to solve the problem this Committee is currently 

considering.   

 Second, in addition to considering expanding the scope of the One Call Law, or 

possibly passing separate legislation which expands the responsibilities of Owners, 

Designers, and Facility Owners related to utilities, this Committee could also consider 

specifically allowing claims for negligent representation for economic losses by contractors 

and owners against both design professionals and utilities.  As this Committee may be 

aware, in 2009 the Pennsylvania Supreme Court issued an opinion in the case of 

Excavation Technologies, Inc. v. Columbia Gas Company of Pennsylvania, 604 Pa. 50, 

985 A.2d 840 (2009).  In that case, the contractor had requested a utility firm to mark the 

locations of gas line around the worksite pursuant to the Pennsylvania One Call Act.  The 

utility firm in question did not properly mark some of the lines and failed to mark others, and 

as a result the contractor struck several gas lines, which, while not resulting in any physical 

injury or property damage, did result in an economic loss due to project delays.  The 

contractor opted to file a direct claim against the utility itself under the legal theory of 

negligent misrepresentation, which is found in Section 552 of the Restatement of Torts.   

 In ruling against the contractor, the Pennsylvania Supreme Court found that an 

excavation contractor could not directly sue a utility company for those economic losses, 

even when the utility company clearly mismarked the utility lines.  One of the issues that 

was discussed by the Supreme Court in Excavation Technologies was the applicability of a 

fairly recently adopted theory of liability in the 2005 Pennsylvania Supreme Court decision 

in Bilt-Rite Contractors, Inc. v. The Architectural Studio, 581 Pa. 454, 866 A.2d 270 (2005), 

in which the Supreme Court allowed a negligent misrepresentation claim against a design 

professional by the contractor for economic losses.  However, in the Excavation 

Technologies case, the Court refused to extend the negligent misrepresentation doctrine to 
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allow a direct claim by contractors against utility firms.  As part of its rationale, the Court 

noted (we believe mistakenly) that "excavators, not utility companies, retain the duty to 

identify the precise location of facilities."  The Court also found that public policy weighed 

against imposing liability for the contractor's economic losses, because permitting recovery 

would shift the burden of loss from the excavators, who the Court opined are in the best 

position to use prudent techniques on job sites to prevent facility breaches, to the utility 

companies.  The Court was concerned that if utility companies were exposed to liability for 

an excavator's economic losses, such costs would inevitably be passed onto the consumer.  

In closing, the Court specifically noted that "if this is to be done, the legislature will face 

those specifically.  Until that day, we decline to afford heightened protection to the private 

interest of entities who are fully capable of protecting themselves, at the public's expense."  

Respectfully, when it comes to both the location of utility lines and the timeliness of 

relocating such lines, utility firms are in a much better position than contractors to protect 

against the risk of loss. 

 In the Excavation Technologies decision, the Supreme Court essentially invited the 

General Assembly to at least consider whether utility companies should be exposed to 

liability for their actions related to the identification of utility lines, recognizing that those 

costs may eventually be passed on to ratepayers.  This Committee should strongly consider 

legislation which not only allows such direct claims in the event lines are mismarked or 

misidentified, but should also consider allowing direct claims against utility firms in the event 

of a delay by a utility company relocating lines causes economic losses to a contractor.  

This strong financial disincentive will have a chilling effect on utility delays, as the utility 

firms would be required to expend sufficient resources to timely perform their work on 

highway and bridge projects, or face financial consequences.   



20 
 

 Third, as an alternative to the financial disincentives created by the first two 

suggestions, or to be used in combination with those measures, the General Assembly 

could consider either having the public owner pay to have utilities relocated, or request 

public owners to pay financial incentives for utilities which complete their relocation work 

within the agreed to timeframe.   Such financial incentives would recognize that the utility 

firms themselves are often placed in the difficult position of trying to prioritize not only their 

own construction-maintenance work for their private customers, (which may include 

emergency repairs), but may also be coordinating work on dozens of public projects at any 

one time.  Our member firms which work directly for the utility companies are particularly 

sensitive to these issues, as they may be asked to move from project to project based on 

how the public owners may prioritize the affected utility work.  Including financial incentives 

for timely completion of utility work would also help offset not only the costs of the relocation 

work itself, but also any potential penalties that are considered.  From the perspective of 

utility contractors, we are not looking to unfairly penalize either the public owner or the utility 

firms, as both entities clearly must manage extraordinarily complex large construction 

programs.  However, if we truly want to reduce the number of road and bridge projects 

which are delayed by delays in utility relocation, rather than just allowing delays to occur 

and attempting to make sure that contractors are compensated for these delays, the best 

way to mitigate the delays is to create either a financial disincentive or incentive for the 

timely relocation to occur. 

 The fourth and final legislative change that we urge this Committee to consider is to 

require that certain provisions be included in every public contract.  For example, we urge 

that it be made mandatory that all public agencies letting construction contracts include in 

their contracts provisions similar to those contained in PennDOT's Form 408 Specifications 

relating to both differing site conditions and utility delays.  Many public agencies already 
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have a differing site conditions clause in their contract, but some still do not.  Those local 

government contracts which incorporate PennDOT's Form 408 Specifications in their 

entirety will obviously include the utility delay specifications, but not all local government 

contracts contain these provisions.  By unifying these protections on public projects through 

a legislative change, this Committee can provide at least some level of protection to 

contractors and their employees in the event of utility delays.   

 Thank you for your consideration of this testimony.  We appreciate the Committee's 

attention to a very important public contracting matter. 



RECOMMENDED SOLUTIONS 

 

 Consider revisions to the Pennsylvania One Call Act which increase the 

responsibilities of Project Owners, Facility Owners, and Design Professionals, to not 

only locate utility facilities within a project, but to take all steps necessary for timely 

relocation of those facilities during construction, and to provide financial penalties or 

direct causes of action against those entities in the event of delays; 

 Create a statutory claim for negligent misrepresentation against either design 

professionals or utility companies in the event of misrepresentations about the 

location of facilities are contained in the contract documents or if schedules are not 

met.  Such potential liability would not only protect utility contractors and their 

employees, but would also create a financial disincentive which will help minimize 

utility delays; 

 As an alternative to the first two suggestions above, or to be used in combination 

with one or both suggestions, the General Assembly could also consider creating 

financial incentives to be paid by the public owner, for timely completion of utility 

relocation work. 

 Mandate the inclusion in any public contract certain risk allocation provisions that 

ensure that contractors are compensated in the event of differing site conditions, 

such as mismarked or undisclosed utilities, and in the event utility firms delay 

relocating their facilities which are similar to the provisions that already exist in 

PennDOT contracts. 
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EXHIBIT B 
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