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Section 111(d) in brief

• 111(d) applies to non-hazardous, non-criteria air 
pollutants.

• EPA has used 111(d) sparingly, mainly for municipal 
waste incinerators.

• Calls for “best system of emission reduction” that has 
been adequately demonstrated, allows for 
subcategorization and consideration of remaining 
useful life of the source.

• EPA guidelines are to set a “standard of 
performance” for emissions from “any existing 
source.”



Two schools of thought 
and a Supreme Court case

• The legal community is not of one mind on EPA’s 
authority under 111(d).

• 17 state attorneys’ general 2014 letter to EPA 
advocates primary state role, limited EPA 
authority.

• Some environmental and academic interests see 
broader EPA discretion to determine controls 
based on “outside the fence” considerations.

• Supreme Court in UARG v. EPA (2014) issued 
strong caution against EPA overreach of its 
greenhouse gas authority under Massachusetts.



Two avenues of litigation

• Murray Energy and state AGs sought extraordinary writ 
from DC Circuit seeking nullification of EPA’s proposed 
111(d) Clean Power Plan, arguing that 111(d) does not 
apply to sources already subject to section 112 MACT 
standards (statutory construction issue).

• In June 2015, the DC Circuit dismissed the petitioners 
claims on ripeness grounds, since EPA has not issued a 
final rule.

• Subsequent petitions for review of the final rule will 
restate the statutory construction issue, and challenge 
the rule on substantive grounds such as EPA’s lack of 
authority to impose renewable energy or energy 
efficiency requirements “outside the fence,”
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UARG v. EPA (S. Ct., 2014)

“…When an agency claims to discover in a long-extant 
statute an unheralded power to regulate ‘a significant 
portion of the American economy,’ Brown & 
Williamson, 529 U. S., at 159, we typically greet its 
announcement with a measure of skepticism. We 
expect Congress to speak clearly if it wishes to assign to 
an agency decisions of vast ‘economic and political 
significance.’ Id., at 160; See Also MCI 
Telecommunications Corp. v. American Telephone & 
Telegraph Co., 512 U.S. 218, 231 (1994); Industrial 
Union Dept., AFL-CIO v. American Petroleum Institute, 
448 U.S. 607, 645-646 (1980) (plurality opinion). Slip 
Op. at 19 (emphasis added.)



Litigation timeline

• Petitions for review to be filed in DC Circuit 
within 60 days of FR publication of final rule 
(e.g., late Oct 2015), assuming final rule 
announced in early August 2015.

• Motions for stay of the rule to be filed 
immediately on FR publication.

• Stay motions decided by Fall 2015.

• Oral arguments before DC Circuit early 2016.



Timeline, cont.

• Decision from DC Circuit Spring 2016?

• Possible en banc rehearing?

• Petitions for cert before Supreme Court.

• Supreme Court October Term 2016 likely 
forum for final arguments and decision.

• Revised final Clean Power Plan in hands of the 
next Administration in 2017.



UMWA’s message

• PA should exercise great caution in the 
development of its response to the CPP, as the 
“final” rule may be dramatically different than 
the rule issued in August 2015.


